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To The Honorable Judges of the United States Circuit

Court of Appeals for the Ninth Circuit:

Your petitioners, J. A. Malia, Bank Commissioner

of the State of Utah, and Intermountain Building & Loan
Association, a corporation, respectfully petition for a re-



hearing of their appeal in the above-entitled cause, on the

following grounds

:

I.

The Court misconstrued Section 7-2-5 of the Re-

vised Statutes of Utah, 1933 (pp. 12-13, printed opin-

ion), in arriving at the conclusion that appellant Malia

did not act seasonably.

With respect to this section, the opinion, at page 13,

says:

"Even if we were to hold, which we do not, that,

as the appellants contend, the Utah statutes provide

that a federal court may not 'entertain' the present

suit, Malia did not act seasonably."

Apparently the Court overlooked the admission made
by the appellees, beginning with the second paragraph oa
page 99 of their brief, where they said

:

"We do not wish to imply that he (Malia) could

exercise that right (take over the property of the Asso-

ciation in litigation within five days after notice of

suit) in a suit brought outside the state of Utah. His

power stopped at the state line."

The Court also overlooked the appellants' brief, be-

ginning with the third paragraph on page 49 and continu-

ing to and including page 52, where it is conclusively dem-

onstrated that said Section 7-2-5 did not become effective,

so far as applicable to building and loan associations, until

about sixty days after the institution of this suit in the

District Court, and that in no event has it any appJication.

to a proceeding pending on its effective date.



It has also overlooked the fact that said section im-

poses reciprocal obligations, privileges or duties, upon the

Bank Commissioner and the Court, viz.

:

(a) That the Bank Commissioner could take

possession of ''such institution" within five days of

"such notice upon him" of receivership proceedings.

(b) "In which case no further proceedings shall

be had upon such application for the appointment of

a receiver or under such deed of assignment, or, if a

receiver has been appointed or such assignee shall

have entered upon the administration of his trust,

such appointment shall be vacated or such assignee

shall be removed upon application of the bank; com-

missioner," etc.

Admittedly, the legislature of the State of Utah could

impose upon a federal court no duty to relinquish its juris-

diction or to vacate any order which it had made. But ap-

pellees' contention, when taken in connection with the

stipulation contained in their brief, that the Bank Com-
missioner could not exercise the right conferred by said

Section 7-2-5 in any suit brought outside of the State

of Utah, means just this : that whenever a suit shall be

brought, in any court outside of the State of Utah, for the

appointment of a receiver for specific property of the Asso-

ciation, the Bank Commissioner is thereafter forever pre-

cluded from taking possession of the Association within its

domicile unless he acts within five days after having re-

ceived notice (however informal) of the institution of such

a suit.

II.

There is not even a scintilla of evidence that ap-



pellant Malia is not a fit and proper person to con-

serve the assets of the Association.

On pages 19 and 20 of the opinion it is stated that on

September 26, 1933, Malia filed "a sworn petition in the

court below, averring that since 1921, the Association had

'conducted a successful building and loan business through-

out several states of the Union under the supervision of

the Bank Commissioner of the State of Utah;' " and that

"on April 10, 1934, Malia's counsel formally admitted

to the court below that the Association, prior to March 17,

1934, 'was conducting its business irregularly and in viola-

tion of its Articles of Incorporation and By-Laws, as

shown by the pleadings in the proposed intervention, and

that those pleadings also disclose that defendant was pur-

suing a policy injurious to its stockholders;' " and:

"We are not informed by the appellants how long

'prior' to March 17, 1934, the Association was con-

ducting its business irregularly. In any event, giving

the appellants the benefit of all the intendments, with-

in less than six months there must have occurred the

violent change from thrift to waste, from management
to mismanagement, from success to failure

!

"With all these verified pleadings, affidavits and

admissions before it, the court below might well have

arrived at the conclusion that the corporate chaos

had been a matter of years rather than months, and

that therefore t,he Bank Commissioner of Utah, in

whose office admittedly there were filed reports con-

taining 'full information as to the status of the de-

fendant corporation,' had shown himself not to be a

proper person to husband the dwindling assets of the

failing Association.



"We cannot say that, as a matter of law, the

chancellor erred In reaching such a conclusion."

The Court does not say that the lower court did in

fact find Malia an unfit and improper person to be en-

trusted with the conservation and liquidation of the Asso-

ciation's affairs, nor does this Court itself so find from the

record. It says

:

(a) That the court below might have so found;

and

(b) "We cannot say that, as a matter of law,

the chancellor erred in reaching such a conclusion."

In this connection we desire to direct the Court's at-

tention to Section 7-5-23, Revised Statutes of Utah, 1933,

which makes the existence of the facts so admitted juris-

dictional and among the conditions precedently to exist

before the Bank Commissioner may lawfully take posses-

sion of a building and loan association. Therefore, the

Bank Commissioner was merely admitting, as already

shown by the pleadings, that before he took possession,

such a condition existed in the Association which gave him
jurisdiction to take it over.

When he filed his sworn petition on September 26,

1933, stating that the Association had "conducted a suc-

cessful building and loan business throughout several

states of the Union under the supervision of the Bank Com-
mission of the State of Utah" since 1921, he was stating

nothing more than facts as they then appeared of record.

Certainly, this Court will take judicial notice of the fact

that many financial institutions which, for years before

September, 1933, had conducted business successfully,

might at that time have been in a condition not wholly



satisfactory, due to shrinkages In values, particularly those

of real estate.

The Court should also consider the further allega-

tion of Malla's said sworn petition, Tr. p. 207, "that the

continued national depression has greatly affected the af-

fairs of all banking and loan companies and has necessi-

tated increased diligence on the part of your petitioner In

the Inspection of banks and loan companies under his juris-

diction." The petition, read as a whole, shows an uneasi-

ness or solicitude on Malia's part as to the Association's

business in September, 1933.

When Malla admitted in open court that since the

17th of March, 1934, there had existed a necessity for the

administration of the affairs of the Association by himself

or some judicial officer, he admitted nothing more than

appeared of record. If there had not been such a necessity,

he would have had no legal right to take over the Asso-

ciation.

On page 8 of its opinion, the Court states that the alle-

gation that the Association had conducted a successful

business since 1921 Is of particular Interest,

"when compared with an affidavit filed in the

court below by James A. Smith, a certified public ac-

countant, on April 18, 1933, In which Smith averred

that the Association's records showed It to have been

Insolvent for more than seven years. This statement,

however, was denied In an affidavit filed by A. J. Bru-

neau, director, secretary-treasurer, and general man-
ager of the Association."

In this connection we desire to call the Court's atten-

tion to the fact that the affidavit of James A. Smith and



the financial statements of the Association from which he

opined that the Association had been insolvent for seven

years, together with the other affidavits mentioned by the

Court, were presented to the District Court on April 18,

1933, at the time of the filing of the original complaint and

the application for an injunction restraining the Associa-

tion from disposing of any of its property until the further

order of the Court, and for a temporary receiver.

On April 18, 1933, the District Court entered a tem-

porary restraining order, in accordance with the prayer of

the complaint, and set the hearing thereon, together with

the application for appointment of a temporary receiver,

for April 24, 1933, Tr. pp. 142-145.

On April 24th, with the affidavits of Smith and others

on behalf of plaintiffs and the financial statements of the

Association before it, the Court not only failed to appoint

a temporary receiver, but so modified the restraining order

as to permit the Association to continue its business, sell

and dispose of its property, etc., in ordinary course; and

modified the injunction so as to limit its restrictions to the

removal of the Association's records from the state or de-

stroying them so as to prevent them from being produced at

the trial of the case on its merits ; thus leaving the Asso-

ciation in full possession and control of its assets, not-

withstanding plaintiffs' allegations and attempted show-

ing of the "imperious necessity" for immediate appoint-

ment of a receiver.

As appears from our suggestion of diminution of the

record (filed with this petition for rehearing), the min-

utes of the Court of May 8, 1933, show that the plaintiffs'

application for the appointment of a temporary receiver

and the defendant's motion to dismiss the bill of complaint
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were heard by the District Court on that day, submitted

and taken under advisement.

It also appears from our suggestion of diminution of

the record that the defendant Association on May 2, 1933,

filed the affidavit of H. T. Cuthbert, a certified public ac-

countant, in which he stated under oath:

"That he has examined and read the affidavits

of James A. Smith, Elizabeth G. Monaghan, Kathleen

Nelligan, Gertrude Casto and the reports of the con-

dition of the Intermountain Building & Loan Asso-

ciation, a corporation, for the years 1921-1932 inclu-

sive, as filed with the Bank Commissioner of the

State of Utah, copies of which are attached to said

affidavits and knows the contents of said reports

from said copies. Affiant further says that he has

read the affidavit of A. J. Bruneau, dated the 1st day

of May, 1933, and knows the contents thereof."

The affiant Cuthbert further deposed that an ex-

amination of said reports showed that the Association had

a surplus for each of the years 1921 to 1932, inclusive, and

that every one of said yearly reports showed assets to ex-

ceed liabilities ; and that the total of the assets over lia-

bilities at the close of the fiscal year 1932 amounted to

$522,465.11 ; that the reports so filed with the Bank Com-
missioner of Utah for the years 1929 to 1932, inclusive,

showed that $2,213,297.24 was paid to withdrawing mem-
bers during the last four years of the depression, and the

assets of the Association were increased in the sum of

$551,238.97 and the surplus increased in the sum of $383,-

535 during the same four years.

When it is noted that the District Court, while con-



sidering the application for appointment of a temporary

receiver and the motion to dismiss the bill, had before it

from May 8 to May 15, 1933, all of the affidavits, includ-

ing those of James A. Smith and Elizabeth G. Monaghan,

alleging the Association to have been insolvent for seven

years, and the financial statements upon which said affi-

davits were based, as well as the affidavits of General

Manager Bruneau and Certified Public Accountant Cuth-

bert, in opposition to the appointment of a temporary re-

ceiver, and on the latter date, Tr. -p. 146, denied defend-

ant's motion to dismiss, and did not then or thereafter

until April 20, 1934,^ (after Malia had taken possession)

appoint a receiver, we must necessarily assume that the

chancellor was of opinion that the record so made did not

show the Association to be in such a condition as to war-

rant the appointment of a receiver pendente lite.

We therefore say that on the basis of the sworn plead-

ings, affidavits, and financial statements upon which this

Court states that the chancellor might well have found

that Malia was unfit because he did not prior to March 17,

1934, take possession of the Association, the chancellor

could not possibly have reached such a conclusion on April

20, 1934, without at the same time admitting that he him-

self had been derelict in his duty in permitting the Asso-

ciation to continue in possession of all of its property and
conduct its business in the usual course for a year—that is,

from April 26, 1933, to April 20, 1934.

The record does not show that the plaintiffs took any
action whatsoever to press their application for the ap-

pointment of a temporary receiver from the time it was
submitted to the Court on the record above indicated and
taken under advisement on May 8, 1933, until after Malia
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had taken possession—a period of practically a year. The

record does affirmatively show that during that year the

Court acted upon Malia's petition of September 26, 1933,

to intervene and the defendant's motion to dissolve the

restraining order, Tr. p. 213, and its action on the prayer

for a receiver could have been urged at that or any time.

From all that appears from the record, we are justi-

fied in assuming that had it not been for Malia's diligence

in taking over the Association, notwithstanding the pend-

ing receivership proceedings, the Association even today

would be In full possession and control of its assets and

conducting Its business In the usual course.

In connection with the Court's statement in its opin-

ion that Malia does not show how long prior to March 17,

1934, the Association had been insolvent and pursuing a

course contrary to the interests of its creditors and stock-

holders, we beg to call the Court's attention to the further

allegations of Paragraph XI of Malia's answer and objec-

tions to the appointment of a temporary receiver, Tr. pp.

251, 252, where he also admitted:

"That prior to the 17th day of March, 1934, he,

the said Malia, knew that the affairs of this defendant

Association were unsatisfactory, and thereupon and

thereafter has carried on an investigation of said Asso-

ciation and Its properties and has caused a complete

examination and audit of its records to be made," etc.

While the plaintiffs in their application for temporary

receiver, after the Bank Commissioner had taken posses-

sion, tendered an issue as to his fitness to be entrusted

with the administration of the assets in Arizona, and he ac-

cepted the Issue so tendered by verified pleading, plain-
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tiffs offered absolutely no evidence in support of their

bare allegations of unfitness and did not even interrogate

Malia. That issue, along with others pertaining to the ap-

pointment of receiver, was submitted upon the records and

files of the Court together with certain so-called admis-

sions made by Malia's counsel in open court. Every such

admission will be found to have been already a matter of

record ; and there was nothing of record which would rea-

sonably support any inference of unfitness.

Upon the issue of his diligence during the six months

from September, 1933, to March, 1934, the foregoing quo-

tation from Malia's verified pleading stands uncontradict-

ed. The record is, then, that during that period the Bank
Commissioner was conducting an investigation and audit

of the Association's affairs, a course of action in which,

upon absolutely nothing further, "his diligence is most vig-

orously impugned." Irrespective of the issue of diligence, is

it not, in final analysis, a sufficient answer to the Court's

conclusion that "the chancellor was amply justified in act-

ing to conserve the assets of the Association," respectfully

to point out that on the date of his belated action there was

nothing to conserve, the assets having been for a month in

the hands of their statutory conservator.?

Compare appellees' naked allegations of unfitness of

this Utah official with the situation presented by Gordon
V. Washington, 79 L. Ed. (Advance Sheet No. 11) 626

(April 1, 1935) . There the District Court not only "might

well have found," but actually did find, that the Penn-
sylvania official had been negligent in failing to provide

suitable means for the administration of certain mortgage
pools; upon which finding the Circuit Court of Appeals
for the Third Circuit concluded that in the appointment
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of receivers there had been no abuse of discretion by the

chancellor. Here there is no finding of negligence by either

court; the only evidence being Malia's verified account

of his investigation and audit. In our judgment, the situa-

tion here presented is one to which the following language

of Mr. Justice Stone, in Gordon v. Washington, is peculiar-

ly applicable:

"Even when the bill of complaint states a cause

of action in equity, the summary remedy by receiver-

ship, with the attendant burdensome expense, should

be resorted to only on a plain showing of some threat-

ened loss or injury to the property, which the re-

ceivership would avoid. Here no such showing was

made. It is true the district court found that nothing

had been done by the Banking Department to pro-

vide the means for an active, intelligent and responsi-

ble administration of the mortgage pools. The Court

of Appeals, on the basis of this finding, thought there

had been no abuse of discretion. But that finding is

without support in the record."

III.

Application of the rule of Clark v. Williard.

The foregoing demonstration that the District Court

did not reach, and could not possibly have reached, the

conclusion to which the opinion says it "might well have

arrived" on this straw man of Malia's diligence, disposes

of the first ground on which the opinion of this Court af-

firms the orders of the District Court. We are entirely

confident that on this first proposition alone reversal must

have resulted. There remains "another consideration"

which this Court holds "completely disposes of appellants'

contentions."
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It is, as we comprehend pages 20-22 of the opinion,

that the Supreme Court of Arizona, in Maconchy v. Dele-

hanty, 11 Ariz. 366, has laid down a rule of local policy

which, under the holding of Clark v. Milliard, 294 U. S.

211, is here controlling. Now the language of Mr. Justice

Cardozo in the two Clark v. Williard opinions, 292 U. S.

112 and 294 U.. S. 211, is not susceptible of misinterpreta-

tion. The Supreme Court there held that the failure of

Montana to recognize the Insurance Commissioner of

Iowa as the statutory successor of the Iowa corporation

in the ownership and right to possession of its Montana
assets was a manifest failure to accord full faith and credit

to the statutes of Iowa.

True, Clark v. Williard further held that on the ques-

tion "whether there was any local policy, whereby the title

of the statutory successor was to be subordinated to later

executions at the suit of local creditors," the Supreme
Court of the state "would speak the final word." This we
have at all times readily conceded. Indeed, it is one of

the major premises of our whole contention. Malia's title

and right of possession (and McCluskey's, for that mat-

ter) is as thoroughly subject to the rights of local credi-

tors according to the laws of Arizona as that of the cor-

poration itself. As the second Clark v. Williard opinion

puts it:

"The principle of these decisions applies with

undiminished force to a statutory successor. In re-

spect of his subjection to the power of the local law,

his position is no better than that of the dissolved cor-

poration to whose title he has succeeded or of its vol-

untary assignee upon a trust for all the creditors. He
must submit, as must they, to the mandate of the
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sovereignty that has the physical control of what he

would reduce to his possession."

Critical examination of Maconchy v. Delehanty will

disclose that it in nowise attempts to promulgate a rule of

local policy in respect of which Montana was accorded

"the final word" in Clark v. Williard. In affirming recog-

nition by Arizona courts of an Irish assignment in bank-

ruptcy, the Supreme Court of Arizona said, at page 370 of

11 Ariz.:

"There are no local creditors to be protected. No
policy of this territory will thus be violated. On the

contrary, we think such action will conform to the

present policy of the country, since, by the national

bankruptcy act, our citizens, upon being adjudged

bankrupts, are required to execute to their trustees

transfers of all their property in foreign countries (c.

5, sec. 7, Act July 1, 1898, c. 541, 30 Stat. 548, U. S.

Comp. Stats. 1901, p. 3425,) ; and we thus seek,

through the comity of foreign nations, to secure for

the creditors of our bankrupts the rights asked by the

assignees here."

Nor is there elsewhere to be found in Arizona statute

or decision a pronouncement of such "final word." But

let us say, for the moment, that Arizona is unmistakably

a member of that minority group of "other states" which

"give the local creditor a free hand, with the result that he

may seize what he can find, though the assets of the debtor

are dismembered in the process." Is it not plain that this

Court has not only misapplied the holding of Clark v. Wil-

liard to the instant case, but directly reversed it.? Has it

not applied the test of local policy, which is a mere measure
of Malia's "subjection to the power of the local law," to
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his right of initial recognition which is guaranteed by

Article IV, Section 1 of the Constitution of the United

States? It seems to us the opinion says, in effect, that

Malia's right to succeed the Association in Arizona is to

be determined by an Arizona policy it discovers in Macon-

chy V. Delehanty ; whereas, such policy, were any estab-

lished in Arizona, would determine only the extent of his

subjection to the power of local law at the contest of local

creditors. And the local creditors here involved have in

this record expressly disclaimed preferential treatment (p.

144, Appellees' Brief).

We most respectfully urge upon the Court the neces-

sity for reconsideration of this concluding proposition,

upon which affirmance is actually bottomed. For seven-

teen months the Bank Commissioner of Utah has admin-

istered as a unit the assets of this trust extending over six

states, upon the assurance of not only a right indicated,

but a duty imposed, by the Supreme Court in Clark v. Wil-

liard. The holding of this Court appears to fly squarely in

the face of the language of the Supreme Court there em-
ployed, and the consequences of the resulting dismember-

ment are appalling.

Conclusion

To sum up, this Court has affirmed the appointment

of receiver pendente lite upon two grounds

:

(a) That the chancellor might well have found
Malia not to be a proper person to conserve the Ari-

zona assets of the Association.

(b) That an Arizona rule of local policy an-

nounced in Maconchy v. Delehanty controls Malia's
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right to succeed the Association in respect of its Ari-

zona assets.

To the first proposition we respectfully submit

:

1. That the exercise of his power of succession was

a matter entirely within the discretion of Malia, con-

trolled only by the statutes and decisions of Utah, of which

Section 7-2-5, Revised Statutes, 1933, has no application.

2. That upon his exercise of that discretion on

March 17, 1934, the only question left open by Pennsyl-

vania V. Williams, 294 U. S. 189, was whether the pro-

cedure provided by Utah law was adequate and would be

diligently and honestly followed.

3. That upon this question there was before the Dis-

trict Court, and is now before this Court, upon the one

hand, naked allegations of unfitness, not attempted to be

sustained by evidence; and upon the other, a verified

showing of investigation and audit in circumstances fairly

indicating the cautious exercise oi an important discretion

;

all of which, when considered with the strong presumption

of faithful performance of official duty, makes a case im-

measurably stronger for appellants than that in which the

Supreme Court reversed in Gordon v. Washington.

4. That any intimation of lack of diligence on the

part of Malia is directly refuted by the action of the Dis-

trict Court in deferring for a year^ and for a month after

Malia's succession, when there was no longer necessity for

conservation, any exercise of its discretion.

5. That after seventeen months of unitary admin-
istration, the carving out of a one-sixth sector of this trust

for separate administration, with all its resulting com-
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plexities and inevitable loss to 3840 members of this Asso-

ciation, of whom but 834 are in Arizona, is manifestly a

wide departure from the plain mandate of the Supreme

Court in the Pennsylvania cases

:

Gordon v. Ominsky, 79 L. Ed. 390, 392.

Penn General Casiialty Co. v. Pennsylvania ex

rel. Schnader, 79 L. Ed. 392, 397;

Pennsylvania v. Williams, 79 L. Ed. 384, 390;

Gordon v. Washington, 79 L. Ed. 626.

(Advance Sheets.)

To the second proposition, we respectfully reiterate:

1. That there is in Arizona no policy expressed in

statute or decision whereby either title or right of posses-

sion of a statutory successor is subordinated in the suit

of local creditors.

2. That if there were, it would control, not the ques-

tion here presented of Malia's right to succeed the Asso-

ciation in Arizona, but only questions raised, after such

succession, by local creditors in respect of his subjection

to Arizona rules of priority.

WHEREFORE, upon the foregoing grounds it is re-

spectfully urged that this petition for rehearing be granted

and that upon further consideration the orders of the Dis-

trict Court be reversed.

Respectfully submitted,

H. Van Dam, Jr.,

Salt Lake City, Utah.
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James R. Moore,

Blaine B. Shimmel,

Phoenix, Arizona,

Solicitors for Appellants.

Moore & Shimmel,

Phoenix, Arizona.

Of Counsel.

STATE OF ARIZONA, )

)ss.

COUNTY OF MARICOPA, )

Blaine B. Shimmel, being first duly sworn, deposes

and says that he is of counsel signing the foregoing peti-

tion for rehearing; that, in his judgment, it is well found-

ed, and that it is not interposed for delay.

Blaine B. Shimmel.

Subscribed and sworn to before me this 26th day of

August, 1935.

Alice Campbell,

Notary Public in and for the

County of Maricopa, State of

Arizona.

(Notarial Seal)

My commission expires Dec. 19, 1938.
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APPLICATION FOR STAY OF ISSUANCE OF
MANDATE IF PETITION FOR REHEAR-

ING DENIED

May It Please Your Honors :

In the event of denial of the petition for rehearing,

petitioners desire to apply to the Supreme Court of the

United States for the issuance of a Writ of Certiorari, and

therefore pray for a stay of the issuance of the Mandate
herein for such purpose.

H. Van Dam, Jr.,

Salt Lake City, Utah.

James R. Moore,

Blaine B. Shimmel,

Phoenix, Arizona,

Solicitors for appellants.

Moore & Shimmel,

Phoenix, Arizona.

Of Counsel.




